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Tribal Taxation Authority

- "The power to tax is an essential attribute of Indian
sovereignty, because it is a necessary instrument of self-

government and territorial management.”
«  Merrion v. Jicarilla Apache Tribe, 455 U.S. 130, 137 (1982).

« Tribes have the power to tax non-Indians doing business on
Tribal lands, even absent their explicit consent.

« [d at 144.

« By contrast, Tribal civil regulatory authority over non-
Indians is presumed lacking, absent a consensual
relationship or threat to Tribal political integrity, economic
security, or the health and welfare of the Tribe.

« Montana v. US, 450 U.S. b44, 565 (1981).




Federal Plenary Power Over
Taxation on Tribal Lands:

(1) supplies the constitutional authority for federal
taxation in Indian Country, and

« Cherokee Tobacco v. Georgia, 78 U.S. 616 (1870)

(2) gives Congress the exclusive authority to preempt,
authorize, or allocate state and Tribal taxing powers.
« McClanahan v. Arizona State Tax Commission, 411 U.S. 164,
170-71 (1973) (“State laws generally do not apply to

Tribal Indians on an Indian reservation absent express
authorization by Congress.”)




State Taxation Authority on
Tribal Lands

« Generally lacking over Tribes and Indians, but

« Possible over non-Indians. Must balance

- Federal interests (statutes, regulations, trust
responsibilities)

« Tribal sovereignty interests
- State interests (services provided, regulatory role)
White Mountain Apache v. Bracker, 488 U.S. 136 (1980)

« State tax can be concurrent with Tribe

« Cotton Petroleum Corp. v. New Mexico, 490 U.S. 163
(1989)




Result: Dual Iaxation

« State taxation can stand, so long as it survives a preemption
analysis

« Although state taxation of non-members can affect Tribal revenues
directly or indirectly, a negative effect on Tribal revenue is NOT
ENOUGH, by itself, to result in preemption.

« Washington v. Confederated Tribes and Band of the Colville Indian
Reservation, 477 U.S. 134 (1980)

« Tribes cannot market their own lower taxes, unless they provide
some added-value.

s _7 - S . « |Id. See also, Tulalip Tribes v. Washington, 349 F.Supp.3d 1046 (W.D.

Th'ﬁAL_EE:MV Wash. 2018)
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Federal Reserve Band of Minneapolis: “To Tax or Not to Tax? That is the (Thorny) Question” (2021)


https://www.minneapolisfed.org/article/2021/to-tax-or-not-to-tax-that-is-the-thorny-question

But There is Also
Uncertainty

« The preemption analysis under Brackeris
fraught.

« (Courts have struck down taxes on non-member
retailers’ sales to Tribes and Tribal members

« But courts have also upheld taxes on

« Tribal cigarette sales to non-members,

« State severance taxes on oil and gas
produced by non-members in Indian country

« And other comparable taxes



Leading us to Compacting..

« Both states and Tribes are incentivized to
negotiate around Bracker.

- But what have they negotiated?

« We know taxation compacts exist, but outside
anecdotal references, we don't have a
comprehensive sense of what they say.




The Research: Looking for the On-the-Ground Reality
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Publicly available compacts Public information requests State legislative action
for other compacts
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Compact NameiD State

Cigarette and Tobacco
7 Produsts Excise Tax

Agreement Between the

State of Alaska, Department

of Revenus and the

Wetizkatla Indizn Community | Alaska

Tax Agreement Batwesn the
Bay Mills Indian Communi

and the State of Mishigan | Michigan

Tax Agreement Between the
Bay Mills Indian Communi

ity
and the State of Michigan | Michigan

Bay Mi

Gompacting Tribe

Metiakatia Indian Community

Bay Wi

Aabama

Maska

Aaska

Aaska

Aaska

Aasks

Aasks

Haska

Arizona

Arizona

Indian Community

Indian Community

Efiective Date Industry

Cigarsites, Sales
and cise.

01/01/1899 Tobacco Products.

0470172003 Sales ang Use tax
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. .
s 55

StateiTribal laws? rty y

(m]

(u]
o
o
o

(m]
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statutesiordinances

0Oo0oo
0oo0ooDo o

(]
(m]

State cites siatute, Tribe does nt
cite 3 source of authority.

State cites statute, Tribe does not

Exemptions

TO- Only

Tribal Rate Agreements

ES- Must be equal to State tax

RT- Al taxation on the reservation is exempted from state tax MS- Must be equal or greater thar

QN- Quota of good exempted, based an amount of good
QR- Quota of value of good exempted, refunding an amount

QRO- Option of quata system ar refund system

OR-f
population
rates

la based on Alaska per
factor for high

TO/RT- Sales of tangible personal property to
Tribe/Enites/RTs are sxempt if properly is purchased on
and exclusively used within Tribal lands. There are a few
specific total exemptions targefing Tribal gaming operations,
such as exemptions for rental rooms. vehicles used for

to gaming . and
beverage sales at "casino operaions”. There is 2 general
refund (for state taxes on general persanal non-commercial
property purchases) to RTMs for sales taxes caloulated
under & formula af their income (modified by many factors) x
15% x B%. Amendments have added clarfication for when
transfer of property from an RTM to a nan RTM would trigger
State salesiuse taxes, and allowing a buffer period for
building to become 3 persanal i

L No imitation
NT- Na Tribal tax (State collects th

SL- Specific Limitation

HL

WS- Tribe has the option of collect

tax: bresks to sppiy. Also acknowledges that personal
property purchased for exercising 2 treaty fishing rightis
Exempt from state taxation regardiess of where purchased

QRO- Tribe can elect ether 2 quota system whers they may
rehase an annual amount of State-fax free motor fuels to
sel on Tribal lands, or

taxas, or if they impiment their ow
a5 state taxes, state tax is exempt
revenue is shared

SL- Quantity of goods avaizble fo
determined by mutual consent of t
adjusted annually. For the quota 5
nat

041012002 Motor Fuels. cite a source of authority can request refunds for pre-paid state taxes.
< o c [ c " ]
Statute Text Cigarette Provisions Income Tax provisions Education Notes Type
40.25-70. Refund of
hitos: tobacco taxes.
43.85.015, Taxation
hitpen Under PL. 62-203
42USCA 51820
hitos: Taxation ALASKA LINKS TO US GODE
Notes: | found a statement from the Alaska
Attormey Ganeral from 1997 stating that
there are grounds to tax trkes for he saie of
§ 4250580 tobaceo products to non members. | was nat
ession of able to find any updates indicating that that
hitpe:/i, unstampad cigarattes poliey iz not stil in efiect.
§42.50.105 Notes: “see above; this doss not seem
Restrictions on ertirely relevant and simply deems tribes
o abie to ship cigarefies just 25 icensed
hitpe /i transporting cigareties. shippers.
This seems to be 2.tax cradit for trbal
itis when they are engaged in Foating
fisheres business”. However, on Wes!
this has 3 yellow flag and  says "proposed
Iegisiation”. AL the same tme, it says
effective January 1. | am not entraly sure
what that means. | cicked on histary in
—— eseess gt Westiaw and se that the latest amencment
§42.77.046, Fisheries S e S s eSSt i from May 2023. 1 checked that version
rescurce landing tax i and nene of the changes seem to pertain to
hitos i education oredit tribal enities, 5o | hink that thisis good aw:
This seems lice the same as sbove. It aiso
§42.75.012. Ficheries has 2 yellow fiag but the most up fo date
business educatior version cf amenaments doss ot change the
httos i eredit tax oreait element fo tribal entes.
§42.65.018. Mining
business education o
hitgs credt I SENEEE seewoavove s
§5-601. Gambing on
Indian reservations: Notes: Westiaw notes that the prior version
ribal-state compacis; . of this laws ras held unconstttional.
ibat state compast However, fom what | can tel, the new
httos funa version Gfthis statute has no Issues.
This is 2 tax break of state taxes where
ibes choose (o levy a tax on tobacco
products. I ibes do not levy faxas on
5423208 bato products, then the state taxes thase
| Agreements BEWeR |, auassmanny oo sssssn st s e s s 100 soscmc sy praducts at the rate it would ofherwise. OfF
the departmentang  Seeeeee ——— fothe right. | have inciuded relevant
2l tax autorities; = — — subsectons that define the tax rates 5423301
hitpsun definition TS e i e Ty e T e et £t st s . othenwise or the definition of excise tax, ete. Definitions.

This is sort of confusing but it seems fo be =
credit of state tax retumed to Indian

than 15% of th
a given manth


https://docs.google.com/spreadsheets/d/1YyTYqqpmYqHOjYgdZab43LQIeibVt4C9edOUJVu7txU/edit?gid=0#gid=0
https://docs.google.com/spreadsheets/d/188LXhI23-Lt_laAuAzl5aRYN9-vMeOAe42dalF8uTeA/edit?gid=0#gid=0

Relevance?

 Tribal law is growing while SCOTUS is
embracing more state encroachment.

« So much of Tribal sovereignty depends on what

we understand as normative.
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