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Tribal Taxation Authority
• “The power to tax is an essential attribute of Indian 

sovereignty, because it is a necessary instrument of self-
government and territorial management.”
• Merrion v. Jicarilla Apache Tribe, 455 U.S. 130, 137 (1982).

• Tribes have the power to tax non-Indians doing business on 
Tribal lands, even absent their explicit consent. 
• Id. at 144.

• By contrast, Tribal civil regulatory authority over non-
Indians is presumed lacking, absent a consensual 
relationship or threat to Tribal political integrity, economic 
security, or the health and welfare of the Tribe.
• Montana v. U.S., 450 U.S. 544, 565 (1981). 



Federal Plenary Power Over 
Taxation on Tribal Lands:
(1) supplies the constitutional authority for federal 
taxation in Indian Country, and

• Cherokee Tobacco v. Georgia, 78 U.S. 616 (1870)

(2) gives Congress the exclusive authority to preempt, 
authorize, or allocate state and Tribal taxing powers.

• McClanahan v. Arizona State Tax Commission, 411 U.S. 164, 
170-71 (1973) (“State laws generally do not apply to 
Tribal Indians on an Indian reservation absent express 
authorization by Congress.”)



State Taxation Authority on 
Tribal Lands
• Generally lacking over Tribes and Indians, but

• Possible over non-Indians. Must balance
• Federal interests (statutes, regulations, trust 

responsibilities)
• Tribal sovereignty interests 
• State interests (services provided, regulatory role)
White Mountain Apache v. Bracker, 488 U.S. 136 (1980)

• State tax can be concurrent with Tribe
• Cotton Petroleum Corp. v. New Mexico, 490 U.S. 163 

(1989)



Result: Dual Taxation

• State taxation can stand, so long as it survives a preemption 
analysis

• Although state taxation of non-members can affect Tribal revenues 
directly or indirectly, a negative effect on Tribal revenue is NOT 
ENOUGH, by itself, to result in preemption.
• Washington v. Confederated Tribes and Band of the Colville Indian 

Reservation, 477 U.S. 134 (1980)

• Tribes cannot market their own lower taxes, unless they provide 
some added-value.
• Id. See also, Tulalip Tribes v. Washington, 349 F.Supp.3d 1046 (W.D. 

Wash. 2018)



Federal Reserve Band of Minneapolis: “To Tax or Not to Tax? That is the (Thorny) Question” (2021)

https://www.minneapolisfed.org/article/2021/to-tax-or-not-to-tax-that-is-the-thorny-question


But There is Also 
Uncertainty
• The preemption analysis under Bracker is 

fraught. 

• Courts have struck down taxes on non-member 
retailers’ sales to Tribes and Tribal members

• But courts have also upheld taxes on 
• Tribal cigarette sales to non-members, 
• State severance taxes on oil and gas 

produced by non-members in Indian country
• And other comparable taxes



Leading us to Compacting…

• Both states and Tribes are incentivized to 
negotiate around Bracker. 

• But what have they negotiated? 

• We know taxation compacts exist, but outside 
anecdotal references, we don’t have a 
comprehensive sense of what they say. 



The Research: Looking for the On-the-Ground Reality

Publicly available compacts Public information requests 
for other compacts

State legislative action



https://docs.google.com/spreadsheets/d/1YyTYqqpmYqHOjYgdZab43LQIeibVt4C9edOUJVu7txU/edit?gid=0#gid=0
https://docs.google.com/spreadsheets/d/188LXhI23-Lt_laAuAzl5aRYN9-vMeOAe42dalF8uTeA/edit?gid=0#gid=0


Relevance?

• Tribal law is growing while SCOTUS is 
embracing more state encroachment. 

• So much of Tribal sovereignty depends on what 
we understand as normative.
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